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1 .  

2 .  

3 .  

Protest of the rejection of a bid because the 
information submitted with the bid in a brand 
name or equal procurement did not snow that 
it was equal to the specified brana name 
product is dismissed because the protest 
provides no information showing that the 
product offered was equal to the product 
specif red, 

Protest of agency's use of brand name or 
equal speciflcations is untimely where the 
solicitation clearly set out such specifi- 
cations and protest was not filed prior to 
bid opening. 

Protest on grounds that agency conducted 
"negotiations" with brand name producer 
prior to issuance of the solicitation, 
thereby violating the prohibition in the 
Federal Acquisition Regulation against 
pre-solicitation release of procurement 
information, is dismissed where the pro- 
tester does not show that actual negotiations 
took place or that the contact was anything 
more than an agency effort to confirm the 
currency of the producer's specifications 
prior to their use in a brand name or equal 
procurement . 
Frontier Manufacturing Company protests the relection 

of its bid under invitation for bids ( I F B )  ho. 8FCO-Bl- 
57475 issued by the General Services Administration ( G S A ) ,  
The Solicitation invited bids to provide Penco Products 
storage racks or equal, and GSA relected Frontier's bia 
because it was unable to determine from the information 
submitted by Frontier that its storage rack was equal to 
Penco's rack. Frontier requests that the solicitation be 
canceled and a new solicitation specifying only the minimum 
needs of GSA be issued. We dismiss the protest. 



B-219349 

F r o n t i e r  h a s  provided n o  i n f o r m a t i o n  i n  i t s  p ro te s t  
s h o w i n g  t h a t  t h e  storage rack i t  o f f e r e d  was, i n  f a c t ,  t h e  
e q u a l  of t h e  s p e c i f i e d  P e n c o  p r o a u c t .  Moreove r ,  a l t h o u g h  
F r o n t i e r  seeks a r e s o l i c i t a t i o n  s p e c i f y i n g  t h e  a g e n c y ' s  
a c t u a l  ininimuIn n e e a s ,  i t  h a s  p r o v i d e d  n o  i n f o r r n a t l o n  
i n d i c a t i n g  i n  w h a t  r e s p e c t  t h e  c u r r e n t  s p e c l f i c a t i o n s  do 
n o t  r e f l e c t  L T ~ H ' S  a c t u a l  minimum n e e a s  or are  a inbiguous  or  
h a v e  b e e n  u n r e a s o n a b l y  i n t e r p r e t e d  by G S A .  T h u s ,  F r o n t i e r  
h a s  n o t  snown t h a t  the r e j e c t i o n  of i t s  b i a  was improper or 
t h a t  t h e  s p e c i f i c a t l o n s  were d e f e c t i v e .  

F r o n t i e r  c o n t e n d s  t h a t  GSA h a s  a h i s t o r y  of r e q u e s t i n g  
p e n c o  p r o d u c t s  a n a  t h a t  as  a r e s u l t ,  P e n c o  is n o t  required 
t o  s u b m i t  t o  t h e  same r e q u i r e m e n t s  as  t h e  other bidders  
u n d e r  t h e  e v a l u a t i o n  o f  b i d s  c l a u s e .  However, F r o n t i e r  
h a s  p r o v i a e d  n o  e v i d e n c e  s h o w i n g  t h a t  t h e  brand name or 
e q u a l  p r o c u r e m e n t  approach here was n o t  i n  c o m p l i a n c e  
w i t h  t h e  F e d e r a l  A c q u i s i t i o n  R e g u l a t i o n  (FAR) p r o v i s i o n  
( 4 8  C.F.H. s 1 0 . 0 0 4 ( b )  ( 1 9 8 4 ) )  g o v e r n i n g  t h e  u s e  of b r a n a  
name or e q u a l  p u r c h a s e  d e s c r i p t i o n s .  Moreover, a n y  impro- 
p r i e t y  p e r c e i v e d  by F r o n t i e r  i n  GSA's u s e  of t h e  P e n c o  
s p e c i f i c a t i o n s  s h o u l d  h a v e  b e e n  protested pr ior  t o  b id  
o p e n i n g .  Under s e c t i o n  2 1 . 2 ( a ) ( l )  o f  o u r  B i d  P ro te s t  
R e g u l a t i o n s ,  4 C.F.R. S 2 1 . 2 ( a ) ( l )  ( 1 9 8 5 ) ,  p ro tes t s  based 
o n  a l l e g e a  impropriet ies  i n  a n  i n v i t a t i o n  for  b i d s  w h i c h  
are  a p p a r e n t  p r io r  t o  b i d  o p e n i n g  m u s t  be f i l e d  p r io r  t o  
b i d  o p e n i n y .  See G.A. B r a u n ,  Inc . ,  B-216645, Feb .  2 1 ,  
1985 ,  85-1 CPDii-218, F r o n t i e r ' s  p ro t e s t  o n  t h i s  g r o u n a  is 
u n t i m e l y  b e c a u s e  t h e  IFB c l e a r l y  se t  o u t  t h e  P e n c o  s p e c i f i -  . 
c a t i o n s  a n d  i n d i c a t e d  t h a t  t h e  racks of fe red  by a l l  o t h e r  
bladers w o u l a  be e v a l u a t e d  a g a i n s t  them t o  d e t e r m i n e  i f  
t h e y  were e q u a l .  

F r o n t i e r  a l so  c o n t e n d s  t h a t  it was i n f o r m e d  by GSA 
a f t e r  t n e  r e l e c t i o n  of i ts  b i a  t h a t  p r ior  t o  i s s u a n c e  of 
t h e  s o l i c i t a t i o n ,  GSA had c o n d u c t e d  " n e g o t i a t i o n s "  w i t h  
P e n c o  t o  a e t e r m i n e  i f  P e n c o  c o u l d  m a n u f a c t u r e  a s t o r a g e  
r a c k  w i t h  21 f o o t  u p r i g h t s .  F r o n t i e r  i n s i s t s  t h a t  t h i s  
v i o l a t e d  t h e  FAR, 48  C.F.H. S 14.211. T h i s  s e c t i o n  
p r o v i d e s  t h a t  i n f o r m a t i o n  c o n c e r n i n g  proposed a c q u i s i t i o n s  
s h a l l  n o t  be released o u t s i d e  t h e  g o v e r n m e n t  D e f o r e  
s o l i c i t a t i o n ,  e x c e p t  when p r e - i n v i t a t i o n  n o t i c e s  a re  U s e d  
t o  u e t e r r n i n e  i f  f i r m s  are i n t e r e s t e d  i n  t n e  i n v i t a t i o n  or 
when l o n g  r a n g e  a c q u i s i t i o n  es t imates  are  i s s u e d .  F r o n t i e r  
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a r g u e s  t h a t  G S A ' s  pre-sol ic i ta t ion c o n t a c t  gave Penco t h e  
o p p o r t u n i t y  t o  c o n f i r m  t h a t  i ts  u p r i g h t s  m e t  t h e  
s p e c i f i c a t i o n s  w i t h o u t  g i v i n g  t h e  o t h e r  p r o ' s p e c t i v e  bidders 
t h e  same o p p o r t u n i t y .  

F r o n t i e r ' s  u s e  of t h e  word " n e g o t i a t i o n s "  t o  d e s c r i b e  
GSA'S c o n t a c t  w i t h  P e n c o  o e f o r e  t h e  s o l i c i t a t i o n  is  n o t  
s u p p o r t e d  by a n y  i n f o r m a t i o n  snowing  t h a t  actual  c o n t r a c t  
p r ice  or t e c h n i c a l  n e g o t i d t i o n s  t o o K  p lace o r  t h a t  t h e  
c o n t a c t  was a n y t h i n g  other  t h a n  a n  e t f o r t  by GSA t o  c o n f i r m  
t h e  c u r r e n c y  of P e n c o ' s  s p e c i f i c a t i o n s  before u s i n g  tnem i n  
t h e  b r a n d  name or  e q u a l  p r o c u r e m e n t .  Moreove r ,  as F r o n t i e r  
w d s  g i v e n  a n  o p p o r t u n i t y  t o  d e m o n s t r a t e  t h a t '  it Cou ld  
s u p p l y  a p r o d u c t  m e e t i n g  t h e  s p e c i f i c a t i o n s  by  r e s p o n d i n g  
to  t n e  s o l i c i t a t i o n  and  as  there  is no e v i d e n c e  t h a t  
F r o n t i e r ' s  p r o d u c t  was t h e  e q u a l  o f  P e n c o ' s ,  w e  see no  
p r e j u d i c e  t o  F r o n t i e r  i n  s u c h  a c o n t a c t  e v e n  i f  P e n c o  may 
have c o n f i r m e d  i t s  own c o m p l i a n c e  pr ior  t o  i s s u a n c e  o f  t h e  
s o l i c i t a t i o n .  Whi l e  P e n c o  m i g h t  h a v e  s u r m i s e d  t h a t  a 
p r o c u r e m e n t  was imminen t  it is d i f f i c u l t  t o  see wha t  
a d v a n t a g e  i t  c o u l d  h a v e  o b t a i n e d  u n d e r  t h e  c i r c u m s t a n c e s  
h e r e .  

Based o n  t h e  i n f o r m a t i o n  s u b m i t t e d  by  F r o n t i e r ,  w e  
d i s m i s s  t h e  protest .  

l?M.-r Rona ld  Berg& 
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